manded the case, instructing the lower court to disregard the inferences and to apply "ordinary contract principles" to determine the parties' intentions with respect to the duration of retiree healthcare benefits. 6 The Court's decision to remand was correct, but its discussion and application of "ordinary contract principles" was quite amateurish. The concurrence's analysis was better, but left unclear the appropriate judicial approach to ambiguity or omission in a contract. 6 Unfortunately, the decision caused uncertainty about what evidence may be considered in similar cases, including cases that go beyond the collective bargaining context. This Article documents the Supreme Court's errors in applying "ordinary contract principles." In doing so, the Article suggests how courts should proceed in contract cases like M & G. Specifically, in applying "ordinary contract principles," the Court should have treated the "Yard-Man inferences" 7 as probative, along with all other evidence concerning the duration of healthcare benefits. Further, the Court should have framed the inquiry as first seeking to determine a reasonable interpretation of the P&I on the duration issue, instead of fixating on the "parties' intentions," 8 which led the Court down the wrong path. Ultimately, the Court should have instructed the lower court that if the trier of fact could not determine the duration of healthcare benefits based on a reasonable interpretation of the agreement and circumstances, the court should fill the gap from available contract-law gap fillers. This approach would free future courts from the unhelpful detour of trying to find the "intention of the parties" when, as we shall see in M & G, the parties never reached agreement on the duration issue. This roadmap would have avoided the Supreme Court's repudiation of the "Yard-Man inferences," as if they were not an application of "ordinary contracts principles." 9 the Sixth Circuit analyzed whether the employer breached the CBA by terminating retiree healthcare benefits.' 2 The Sixth Circuit affirmed the trial court's determination that the CBA at issue guaranteed lifelong health retiree benefits (but reversed on other grounds).1 3 The court relied on "basic principles of contractual interpretation" to determine the "parties' intent." 14 The court identified a helpful hierarchy of relevant factors:
[T]he court should first look to the explicit language of the collective bargaining agreement for clear manifestations of intent. The intended meaning of even the most explicit language can, of course, only be understood in light of the context which gave rise to its inclusion. The court should also interpret each provision in question as part of the integrated whole. If possible, each provision should be construed consistently with the entire document and the relative positions and purposes of the parties. As in all contracts, the collective bargaining agreement's terms must be construed so as to render none nugatory and avoid illusory promises. Where ambiguities exist, the court may look to other words and phrases in the collective bargaining agreement for guidance. Variations in language used in other durational provisions of the agreement may, for example, provide inferences of intent useful in clarifying a provision whose intended duration is ambiguous.
[T]he interpretation rendered [should] not denigrate or contradict basic principles of federal labor law.'
The Sixth Circuit then applied this framework.' 6 First, it identified pertinent language of the agreement, "[tihe Company will provide insurance benefits equal to the active group benefits .. . for the former employee and his spouse," but found that the language was ambiguous because it could have referred to the nature of retiree benefits or could have incorporated "some durational limitation as well."' 7 The court then turned to the rest of the CBA for guidance.' 8 The CBA expressly set forth a termination schedule for active employees' benefits.' 9 But these were "under conditions-the layoff of seniority employeestypically inapplicable to retirees." 2 0 In addition, variations in the duration of active employee healthcare benefits based on seniority made it unlikely that retiree benefits depended on "the fortunes of active em- ployees." 2 1 Further, Yard-Man continued to pay benefits to retirees beyond when they could have been discontinued for active employees, "indicat[ing] that it did not consider retiree benefits to be tied to the durational limitations of that active group." 22 Upon retirees' deaths, the CBA also limited health insurance for the retirees' immediate families to the duration of the collective bargaining agreement, suggesting that retiree healthcare benefits, silent on duration, should be treated differently. 23 Further, the agreement included many specific additional limits on duration, including one dealing with "savings and pension plan programs." 24 The court reasoned that the absence of a specific duration clause for retiree health insurance benefits suggested that the parties had different intentions with respect to their duration, specifically that they vested upon retirement.
2 5 The Sixth Circuit was not troubled by the CBA's "routine duration clause" of three years in the CBA that, because of its generality, did not trump the other more specific evidence of intent. 26 Perhaps most persuasive to the Yard-Man court, and a highly contentious issue in the Supreme Court, was that healthcare benefits were "permissive [and] not mandatory subjects of collective bargaining."
27
The court believed such delayed compensation ordinarily would not be left for future negotiation. 28 In a revealing passage, the court inferred that retirees likely traded current compensation for vested insurance benefits-"If [retirees] forego wages now in expectation of retiree benefits, they would want assurance that once they retire they will continue to receive such benefits regardless of the bargain reached in subsequent agreements. " 29 Some of the Sixth Circuit's arguments seem less persuasive. 
30.
For example, the court reasoned that the promise of healthcare benefits when an employee turned sixty-five would be illusory for early retirees between the age of fiftyfive and sixty-two because the CBA containing this promise lasted only three years. Id. at 1481. True, the promise would be worthless to early retirees, but as the Supreme Court pointed out, the promise was not illusory for employees who retire at sixty-five. A "promise that is 'partly' illusory is by definition not illusory. Exhibit B-1 described the disputed healthcare benefits with this introductory language: "Effective January 1, 1998, and for the duration of this Agreement thereafter, the Employer will provide the following program of hospital benefits, hospital-medical benefits, surgical benefits and prescription drug benefits for eligible employees and their dependents . . . ." 35 M & G moved to dismiss the complaint, alleging in part that the P&I agreement did not confer lifetime contribution-free healthcare benefits. 36 M & G offered evidence of "side letter agreements" that it claimed were incorporated into the P&I agreement to cap M & G's contribution to the cost of the benefits. 37 The district court held that "the 'full Company contribution' language did not plausibly state a claim for vested health care benefits." In testing the sufficiency of the Tackett complaint, the Sixth Circuit stated that it would "appl[y] the principles first described" in Yard-Man and set forth the Yard-Man framework of evaluating the CBA's "explicit language" and, if ambiguous, "extrinsic evidence," each pertaining to the duration of healthcare benefits.
4 0 Having implicitly concluded that the P&I agreement was ambiguous, 4 1 the court examined additional relevant language of the agreement for guidance. 42 Specifically, the court reasoned that the "limiting language," which required employees to contribute to their health benefits if they had insufficient seniority points to qualify for "a full Company contribution," meant employees who had sufficient points would receive lifetime benefits. 43 Further, the court stated that, because pension benefits vest under ERISA, " [l] anguage in a collective bargaining agreement that 'equate[es] eligibility for retiree health benefits with eligibility for a pension' suggests an intent to vest.""
The court also relied on the context of the P&I agreement bargaining: "[B]ecause retirement health care benefits are not mandatory or required to be included in an agreement, and because they are 'typically understood as a form of delayed compensation or reward for past services' it is unlikely that they would be 'left to the contingencies of future negotiations."' 4 5 Relying on Yard-Man, the court found it "unlikely that [the union] would agree to language that ensures its members a 'full Company contribution,' if the company could unilaterally change the level of contribution." 46 The court further reasoned that the applicability of the side letters was a fact issue to be decided at trial. 4 7 The court concluded that the complaint was "plausible" and not subject to dismissal. 4 8 One can see that Tackett I relied on the earlier Yard-Man roadmap of contract interpretation, but this was far from the end of the saga. The Sixth Circuit in Thckett I disagreed with the district court on the meaning of "full Company contribution." Tackett 1, 561 F.3d at 490. The trial court had treated the language as a "potential contribution," but the Sixth Circuit stated that the language "suggests that the parties intended the employer to cover the full cost of health-care benefits for those employees meeting the age and term-of-service requirements." Id.
42. Tackett Because the language's meaning was ambiguous, however, the court entertained extrinsic evidence. 6 ' Ultimately, because of trial testimony, the linkage between healthcare benefits and pension benefits, the reasoning of Tackett I, and M & G's failure to provide evidence to rebut the "full contribution" language, 62 the court affirmed the trial court's vesting decision and granted a permanent injunction in favor of the plaintiffs. 63 Nonetheless, Tackett II denied the plaintiffs cross-appeal with respect to the injunction's scope. 64 The plaintiffs had asserted that the trial court erred when it "ordered retirees and dependents previously enrolled in the pre-2007" plan to receive benefits under the 2007 plan that contained "increased prescription drug costs and annual deductibles."
65 Following precedent, 66 the court limited vested benefits by allowing "reasonable changes" to accommodate increased costs. 6 7 One can only think that the "reasonable changes" declaration was the court's attempt to craft a compromise, but more on this later.
M & G took Tackett II to the Supreme Court. 70 In a unanimous opinion written by Justice Clarence Thomas, with Justices Ruth Ginsburg, Stephen Breyer, Sonia Sotomayor, and Elena Kagan concurring, the Court first stated it would apply "ordinary principles of contract law" consistent with federal labor policy.'7 The Court then indicated it would look to the "parties' intentions" and the "plainly expressed intent" of the agreement as the appropriate "ordinary principles."
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The Court foreshadowed its decision by criticizing the Sixth Circuit for "appl[ying] the Yard-Man inferences to conclude that, in the absence of extrinsic evidence to the contrary, the provisions of the con- tract indicated an intent to vest retirees with lifetime benefits." 7 3 In fact, those "inferences," according to the Court, were not "ordinary principles of contract law" 74 and the Court rejected them.
The Court elaborated. First, the Court accused Yard-Man and its progeny of "placing a thumb on the scale in favor of vested retiree benefits in all collective-bargaining agreements." 76 The Court found the Sixth Circuit's reliance on the context of collective bargaining agreements was "too speculative" and was derived from the court's "own suppositions" instead of the record. 77 Such speculations "distort[ed] the attempt to 'ascertain the intention of the parties.'"78 Instead, the Sixth Circuit should have looked to the record for proof of "customs or usages."7 To demonstrate an example of Yard-Man's trip down the wrong path, the Court singled out the Sixth Circuit's "suppositionl]" that "'when . . . parties contract for benefits which accrue upon achievement of retiree status, there is an inference that the parties likely intended those benefits to continue as long as the beneficiary remains a retiree.'"so Second, the Court said that Yard-Man "rest[ed] on a shaky factual foundation" in categorizing healthcare benefits as deferred compensation.
8 ' Without elaboration, the Court reasoned that ERISA healthcare benefits are "welfare plans" and "Congress specifically defined plans that 'resul[t] in a deferral of income by employees' as pension plans .... ." 82 Third, the Court criticized Yard-Man for discounting "general durational clauses" and especially criticized later Sixth Circuit cases that, according to the Court, created a default rule of vested healthcare benefits. 83 The Court thought that such an approach conflicted with the presumption that the written agreement constituted the entire agreement. 84 Fourth, the Court articulated what it identified as relevant "traditional" contract principles that shed better light on the Court's goal of determining the parties' intentions. plained that ambiguous writings do not create lifetime promises, and promises silent on duration "will ordinarily be treated ... as 'operative for a reasonable time.'"86 Further, contractual obligations cease when the contract terminates. 8 7 Perhaps overly influenced by these "principles," the Court then went so far as to volunteer that absent "explicit terms . . . when a contract is silent as to the duration of retiree benefits, a court may not infer that the parties intended those benefits to vest for life." 8 8 This language seemingly precluded plaintiffs from defeating a summary judgment motion regardless of the circumstances.
The Court then concluded that the Sixth Circuit in Tackett Justice Ginsburg wrote the concurrence joined by Justices Breyer, Sotomayor, and Kagan. 93 The concurrence also directed the Sixth Circuit on remand to search for the "intention of the parties." 94 However, the concurrence recognized that "clear and express" language is not necessary to show that the parties intended lifetime retiree health benefits.
9 5 Such benefits can be implied from the circumstances.
96
This position challenged the majority's assertion that "when a contract is silent as to the duration of retiree benefits, a court may not infer that the parties intended those benefits to vest for life." 97 The concurrence also singled out certain terms that would be relevant in determining the vesting issue. 
1960)

II. Problems with the Supreme Court Opinion
The Supreme Court misunderstood "ordinary contract principles" 99 and their application to the M & G dispute. It is important first to comment briefly on the Court's focus on the Yard-Man inferences. An inference arises when evidence reasonably supports the probability of the fact being proven-for example, the Sixth Circuit thought that a retirement benefit created the inference that the benefit lasts as long as the employee is retired. 100 Once an inference arises, the party offering the evidence has met its burden of production and can avoid summary judgment or a directed verdict.1 01 A presumption, on the other hand, means that the party offering the evidence has satisfied its burden of persuasion, which shifts to the opposing party (at minimum) the burden of production on the issue. 102
Much of the Supreme Court's opinion criticizes the Sixth Circuit's use of the Yard-Man inferences, but its primary objection appears to be that the Sixth Circuit used the inferences to create a presumption of lifetime retiree healthcare benefits.1 03 For example, the Court reversed the Sixth Circuit's affirmance of the presumption that, "in the absence of extrinsic evidence to the contrary, the agreements indicated an intent to vest lifetime contribution-free benefits." 1 04 The Court's criticism of Yard-Man's "thumb on the scale" 0 5 in favor of vesting also strongly suggests that the Court thought Yard-Man and its progeny shifted the burden of proof on the vesting issue. Further, Justice Ginsburg's concurrence interpreted Justice Thomas's opinion as rejecting the Yard-Man "presumptions": "Today's decision rightly holds that courts must apply ordinary contract principles, shorn of presumptions, to determine whether retiree health-care benefits survive the expiration of a collective-bargaining agreement." 0 6 Finally, Each of the Sixth Circuit's inferences was relevant to the duration of retiree healthcare benefits. Further, the inferences together, if not separately, were sufficiently probative to reach the trier of fact. This Part explains why this is so and how the Court lost its way.
A. The Court's Focus on the Parties' Intentions
Although courts interpreting contract language often invoke the "intentions of the parties" rubric,11 0 the reality of how they proceed is quite different."' Courts generally enforce a reasonable interpretation of the language-an objective test-rather than an interpretation 108. Courts create presumptions in part based on probability: "Most presumptions have come into existence primarily because the judges have believed that proof of fact B renders the inference of the existence of fact A so probable that it is sensible and timesaving to assume the truth of fact A until the adversary disproves it." 2 KENNETH S. BROuN, MCCORMICK ON EvIDENCE § 343 (7th ed. 2013). Yard-Man's reasoning alone, while probative, is not so probable that it should shift the burden of persuasion to M & G. For example, Yard-Man's inference that retiree healthcare benefits can be a form of deferred compensation is not so probable that it calls for assuming the truth of the inference. Further, "a presumption will be superimposed on an inference in situations of special need in the proof process, such as where the opponent has unique access to evidence on the disputed fact. In based on what either party subjectively thinks the language means. 113 An exception occurs if the court finds that at the time of contracting both parties subjectively agreed to an objectively unreasonable meaning (for example, the parties intended 500 to mean 300).114 However, this situation is obviously unusual. Although the "intentions of the parties" slogan is not harmful if the court applies the objective test, we will see that the Supreme Court, influenced by the "intentions" language, guides future courts to apply the objective test too narrowly.1 15 Courts disagree on the process and kinds of evidence necessary to determine a reasonable interpretation of contract language. In some jurisdictions, the "plain meaning rule," which prohibits extrinsic evidence, 1 16 prevails if the court determines that the language at issue is not ambiguous.11
7 Under this approach, the court need go no further to establish meaning than reading the disputed term.
8 Courts applying the "contextual" approach, however, generally entertain extrinsic evidence to establish meaning, including preliminarily whether a writing is ambiguous. .. . If, however, it were proved by twenty bishops that either party, when he used the words, intended something else than the usual meaning which the law imposes upon them, he would still be held, unless there were some mutual mistake, or something else of the sort.").
114 The distinction between these schools is less important here because the P&I agreement in M & G lacked an express healthcare duration term.1 23 Thus, the plain meaning rule could not apply. The Supreme Court recognized the value of "known customs or usages,"1 24 suggesting that the Court was not completely averse to the contextualist strategy and reasonableness test, but the opinion took a narrow view of the probative evidence.
In fact, the Court's failure to acknowledge the reasonableness test and its fruitless search for the parties' intentions led the Court to narrow the scope of probative evidence and to an impoverished view of ordinary contract principles.1 25 The Court said so itself. According to the Court, the Yard-Man inferences "distort[ed] the attempt'to ascertain the intention of the parties.'"126 If the Court had framed the inquiry as a test of reasonableness, however, the Court may have seen the "Yard-Man inferences" in a different light-as probative but not definitive-in a more complete contextual investigation.
Consider again the Yard-Man inferences: retiree healthcare benefits can be a form of deferred compensation; healthcare benefits likely last while the former employee is a retiree; tying healthcare benefits to pension benefits suggests that healthcare benefits vest.1 27 These inferences, based on the nature and purpose of CBAs, the meaning of re- tiree benefits, and the language of the CBA as a whole, were at least relevant under ordinary contract principles.' 2 8 For example, basic economic theory assumes that rational economic actors engaged in bargaining make trade-offs to maximize their returns. This supports the deferred compensation argument that the union may have bargained for non-mandatory lifetime healthcare benefits in exchange for less immediate compensation, regardless of the technical ERISA definitions the Court noted.1 29 Similarly, tying one benefit, silent on duration, to a lifetime benefit is at least probative of whether the former also lasts a lifetime. And it should be remembered that an inference is not a presumption, it only means that the dispute should survive dismissal and permit a decision by the trier of fact.
The Supreme Court should not have objected that the Sixth Circuit's Yard-Man inferences in Tackett I and II did not come from the record. Although the record contained the text of the CBA that was silent on the duration of healthcare benefits, it included other probative language on duration.
130 By its very nature, purpose, and language, such an agreement has implications, including the Yard-Man inferences, which a court should consider even if the implications are insufficient to shift the burden of proof.131
To clarify, it may be helpful to consider other inferences and presumptions arising solely from the nature of the transaction. For example, in the absence of time-for-payment provisions, courts in construction cases find a duty to pay only after substantial performance.1 3 2
More generally, absent a term defining the order of performance, the party whose performance takes longer usually must perform first.1
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In sales-of-goods agreements, "tender of payment is a condition to the seller's duty to tender and complete any delivery. As previously noted, the Supreme Court apparently found the Yard-Man inferences insufficiently persuasive to form a presumption and to shift the burden of proof to M & G. However, the Court should not have taken the inferences off the table.
B. The Court's Arbitrary Identification of "Ordinary Contract
Principles" The Supreme Court selectively identified the "ordinary contract principles" the Sixth Circuit should have applied in Tackett I and II. Compare what the Supreme Court treated as disqualified Yard-Man inferences' 3 5 to those the Court found acceptable. For example, the Court said that a "written agreement is presumed to encompass the whole agreement of the parties." 3 6 Further, promises silent on duration "will ordinarily be treated . . . as 'operative for a reasonable time."'" 3 In addition, "traditional rules of contractual interpretation require a clear manifestation of intent before conferring a benefit or obligation." 13 8 And finally, "when a contract is silent as to the duration of retiree benefits, a court may not infer that the parties intended those benefits to vest for life."'
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The Court's set of "ordinary contract principles" is too general and abstract to be useful. The presumption that a written agreement encompasses the entire agreement does not further analysis if the entire agreement is ambiguous, contradictory, or silent on the disputed issue.' 4 0 Further, the "whole-agreement" argument ignores the fact that the Sixth Circuit derived the Yard-Man inferences directly from the agreement. Further, a "reasonable" duration depends, at least in part, on the type of agreement, its purpose, and its circumstances. Thus, a "reasonable" duration can sometimes contemplate a lifetime. The clear-manifestation-of-intent principle is so broad that it is useless. Taken literally, any contract ambiguous or silent on a "benefit or obligation" would never be enforceable. The prohibition against inferring benefits for life when the contract is silent, although more specifically tied to the issues in M & G, is overbroad because it would seemingly bar all retiree claims from ever reaching the fact finder. Significantly, the Court omitted several relevant interpretive "principles" similar to those it did discuss, such as ambiguous language is interpreted against the drafter; parties intend common, not unusual, meanings of language; specific language takes precedence over general language; and interpretation that upholds a contract is preferred.
14 1 The problem with these so-called rules and the ones the Court singled out is that one suspects courts utilize them predominantly to support decisions reached on other, more specific grounds. If these general rules contradict a court's preferred decision, courts ignore them or apply a readily available counter-rule.1
42 However, such rules should not be ignored. Instead, they should be treated precisely as the Supreme Court should have treated the Yard-Man inferences-as one of several tools to determine the meaning of language.
C. M & G Is Better Analyzed as a Gap Case
The trial court's summation of the plaintiffs' pertinent testimony and the evidence revealed in the various decisions demonstrate that the parties never reached agreement on the duration of retiree healthcare benefits.1 43 The search for the "intentions of the parties" was therefore bound to fail.144
Testimony highlighted at retrial after Tackett I centered on whether the side letters that capped benefits and required retiree contributions were enforceable as part of the agreement, rather than on the meaning of the agreement itself.1 4 5 However, the trial court's discussion of the testimony reveals the extent to which negotiations were 143. This is apparently very often the case in retiree-benefit negotiations. "[Fjor the Sixth Circuit to be concentrating on intent evidence seems disingenuous. In most circumstances neither party considered the issue, thus making the search for evidence of intent an elusive one." Rogers, supra note 15, at 1054. Counsel for petitioner in the oral argument before the Supreme Court seemed to concede as much in arguing that the Court must look to "the operative default rules that-that we assume that if the parties didn't contract around. ill-informed and haphazard. For example, union workers and officials testified to being unaware "of any employer contribution limit or cap" 146 and believed the union "never intended to have retirees pay a premium." 4 7 M & G's human resources director testified "that he was not trained in benefits administration and that he [had] only a basic understanding of ERISA requirements."1 48 According to the director, M & G had never sent the requisite ERISA notice to retirees concerning possible benefit termination.1 49 M & G's lawyer, in turn, testified that he relied on the untrained director "to be the primary architect" for the agreement.
5 0 Further, the lawyer testified "he never did any research" concerning the side letters' applicability and "he had never read the 2000 P&I agreement cover to cover." 15 1 At one point, the lawyer stated the side letters did not apply.1 52 The trial court concluded:
The factual history that the parties present could not be more different .... Contradictory language in the agreement, as well as M & G's effort to prove the side letters were part of the agreement, also demonstrate that the parties did not agree on the duration issue.1 54 Exhibit B-1, referenced in the P&I, included the following introductory language: "Effective January 1, 1998, and for the duration of this Agreement thereafter, the Employer will provide the following program of hospital benefits, hospital-medical benefits, surgical benefits and prescription drug benefits for eligible employees and their dependents ... ."15 By tying the benefits to the existing three-year CBA, the . Of course, Exhibit B-1 may mean only that the particular description of the benefits lasts for duration of the CBA.
"duration" language suggests that the benefits would only last for three years. As referenced by the Supreme Court concurrence, other language, however, suggests that the healthcare benefits would last for the retirees' lifetime:
Because the retirees have a vested, lifetime right to a monthly pension . . . a provision stating that retirees "will receive" health-care benefits if they are "receiving a monthly pension" is relevant to this examination.... So is a "survivor benefits" clause instructing that if a retiree dies, her surviving spouse will "continue to receive [the retiree's health-care] benefits . .. until death or remarriage." At oral argument, Justice Alito asked why the bargainers left the CBA silent on the duration of healthcare benefits.
1 5 9 In the absence of a satisfactory answer by respondents, Justice Scalia remarked, "I mean, this thing [the duration issue] is obviously an important feature. Both sides knew it was left unaddressed, so, you know, whoever loses deserves to lose for casting this upon us when it could have been said very clearly in the contract. Such an important feature." 1 6 0 In addition to Justice Scalia's and the trial court's intimation that incompetence was the answer,' 6 ' both sides may have had a strategic reticence to raise the issue. Union and management lawyers familiar with collective bargaining, particularly on vesting of healthcare benefits, concede they are willing to live with uncertainty because of the dangers of even raising the issue during bargaining.1 62 The union worries that if it raises the issue, but fails to get the company to agree to vesting, the CBA, by implication, will not include lifetime benefits.1 63 This is so even if the union tries to clarify that it is only seeking an express provision for what it believes is implicit, namely, lifetime benefits. Simi- Id. at 938 (Ginsburg, J., concurring) . 157. Tackett, 853 F. Supp. 2d at 715. 158. Id. ("Defendants have engaged in after-the-fact company scrambling to find a way to impose unilaterally application of cap letters as a cost-savings measure that defies the agreements the caps puncture.").
156.
159. larly, the company does not want to bargain for the expiration of healthcare benefits because, if it fails to get agreement, the implication will be that benefits vest. Each side may be content to rely on context and the implication of other terms in the CBA to establish its view of the healthcare benefits duration. One can conclude that the parties here, and likely others in many additional cases involving disputes over the duration of retiree healthcare benefits, failed to reach agreement because of strategic decisionmaking and rather inept bargaining and drafting.'" Therefore, under ordinary contract principles, the M & G Court should have focused neither on finding "the intentions of the parties" nor how to treat ambiguous language. Instead, the Court should have determined how to fill the contract duration gap.
Courts do not enforce contracts with a material gap or multiple gaps. 165 In large part, this ordinary contract principle results from courts' inability to fashion a remedy if an important term, such as the price of goods or the subject matter of an agreement, is missing.1 6 6
Nevertheless, another ordinary contract principle allows courts to supply a missing contract term if the parties intended to contract and the gap or gaps are not too severe. 165. See, e.g., Champaign Nat'l Bank v. Landers Seed Co., 519 N.E.2d 957, 959-60 (Ill. App. Ct. 1988) ("The terms of a contract must be reasonably certain. Some terms may be missing or left to be agreed upon, but if the essential term or terms are so uncertain that there is no basis for deciding whether the agreement has been kept or broken, there is no contract."). 168. Sometimes it is difficult to determine whether a court has filled a gap after concluding that the parties never reached agreement on an issue or the court has interpreted an agreement objectively. The Yard-Man and Tackett Sixth Circuit decisions are good examples. One explanation of the court's rationale in such decisions is that, according to a reasonable interpretation of the agreement, the retiree healthcare benefits vested. Another explanation of the rationale, however, is that the court supplied the duration term for the parties as a matter of gap-filling. The line is fine between the two processes and rarely should affect outcomes, although courts filling gaps may feel more freedom to innovate. Another judicial gap-filling tool is establishing a "penalty default" to incentivize information sharing between contracting parties. For example, the famous case of Hadley v Baxendale, 17 1 involving delay in the carriage of a miller's broken crank shaft, is an example of a "penalty default," that penalizes the miller for failing to reveal the ramifications of tardy delivery (the loss of profits). The miller's penalty is that it cannot recover the lost profits. Further, were it not for the Hadley rule, the miller would have an incentive not to disclose. The information would lead the carrier to raise its price of carriage because it would be taking a greater risk (assuming that most millers do not suffer lost profits due to a carrier delay). In sum, penalty-default theorists assert that Hadley creates incentives for the miller to reveal information and for the carrier to select the appropriate level of precaution. 172
Of course, identifying efficient gap-fillers is often challenging for courts. Cases on the duration of retiree healthcare benefits are no exception. A gap-filler that healthcare benefits vest could discourage employers from offering healthcare plans at all, especially as healthcare costs rise.1 73 However, promises of retirement security help companies recruit and maintain a dedicated, efficient workforce. Retirement security also keeps retirees out of public assistance programs.1
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Courts should also consider how to incentivize companies and unions to draft express duration clauses that avoid costly litigation. Unfortunately, courts faced with the duration issue have not sought to motivate parties in this direction.' 7 5 Perhaps too many companies have relied on the "default rule" that "contractual obligation will cease, in the ordinary course, upon termination of the bargaining In light of this discussion, re-consider Tackett II. On the one hand, the Sixth Circuit found the retirees were entitled to lifetime healthcare benefits, but on the other, it held that the retirees would receive these benefits subject to "reasonable changes" in costs. 84 the city had agreed with certain villages that were polluting streams forming part of the city's water supply to build and maintain a sewage treatment facility. 185 Decades later, the municipalities sued, alleging the agreement required the city to expand the facility to accommodate the unanticipated dramatic increase in the need for sewer lines caused by the municipalities' population growth.1 8 6 The New York Court of Appeals reached a compromise, holding that the city was obligated to maintain the plant, but not to expand the facility.1 87 The court did not perpetually bind the city to accommodate population increases, nor did it find the agreement terminable at the city's will.' 88 The court thus filled the gap by fashioning an equitable solution.' 
III. The Sixth Circuit's Challenge on Remand
The Sixth Circuit faced a challenge on remand. Part of the problem, as already noted, was the Supreme Court's lack of clarity on whether it objected to the Yard-Man inferences as together forming a presumption of lifetime benefits or objected to each inference individually. 190 Put another way, was there any role left for contextual evidence concerning the now-defunct inferences? What exactly did the Court mean by stating that the Sixth Circuit wrongly allowed YardMan inferences to "put a thumb on the scale"?
Another issue was what portions of the Yard-Man reasoning depended upon rejected "inferences?" For example, Yard-Man contrasted the many duration terms in the CBA concerning such things as insurance and family benefits with the absence of a retiree healthcare duration term.191 According to the Sixth Circuit, this suggested the duration of retiree healthcare benefits should be treated differently from the terminable insurance and family benefits. 192 The Supreme Court did not expressly reject this reasoning. Yard-Man also pointed to management's course of dealing, suggesting that retiree healthcare benefits vested: "Yard-Man's own course of conduct in continuing retiree insurance benefits after plant closure beyond the point at which insurance benefits could have been terminated for active employees indicates that it did not consider retiree benefits to be tied to the durational limitations of that active group."
193 This was also not discussed by the Supreme Court.
A third issue was whether the Court's rejection of the Yard-Man inferences meant the lower courts would have to revisit the side letters' legal significance. A close reading of the district court's description of trial testimony suggests the district court correctly disposed vance notice of, or reasonably makes accessible, the modified statement or revocation to the affected employees."). [T]he insurance provisions limit health insurance coverage for a retiree's spouse and dependent children in case of the retiree's death to expiration of the collective bargaining agreement. While this limitation does not preclude an intent to also terminate the retiree's benefits with the expiration of the collective bargaining agreement in any event, it is more reasonable to infer that the spouse-dependent child provision was meant as an exception to the anticipated continuation of benefits beyond the life of the collective bargaining agreement.
Id.
193. Id.; see also Rogers, supra note 15, at 1047-48 (the company in Cadillac Malleable Iron "had always paid insurance benefits to retirees during strikes . . . .").
of this issue, 1 9 4 but M & G argued that the decision was made in the "shadow of Yard-Man" and should be revisited.
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Following the Supreme Court's decision, the Sixth Circuit in Tackett III remanded the case to the district court for the third time.' 96 The Sixth Circuit thought it was unclear whether the district court's earlier side letter decision had been influenced by Therefore, the trial court had to determine once again "whether the [side] letters, or other documents, are part of the Agreement or may otherwise serve as extrinsic evidence." 1 98 The Sixth Circuit directed the district court to "use ordinary principles of contract law" to assess whether the side letters were part of the CBA, whether to entertain extrinsic evidence, and, ultimately, whether the retiree healthcare benefits vested. 199 The questions raised by the Supreme Court's decision-was the Court rejecting the inferences because together they created a presumption? What Yard-Man reasoning, if any, survived the opinion?-were not resolved by the Sixth Circuit's remand instructions to the district court. In effect, the Sixth Circuit largely punted, with one exception. Tackett III appears to recognize the limited role of the agreement's general duration clause:
[W]hile the Supreme Court's decision prevents us from presuming that "absent specific durational language referring to retiree benefits themselves, a general durational clause says nothing about the vesting of retiree benefits," we also cannot presume that the absence of such specific language, by itself, evidences an intent not to vest benefits or that a general durational clause says everything about the intent to vest. 200 In other words, absent a specific term on the duration of healthcare retiree benefits, a general duration clause is merely probative evidence. 203 On reconsideration, however, the district court held that it had been "too hast [y] " and that the Supreme Court did not intend to "require clear and express vesting language to find the parties' intent to vest." 204 The court specifically responded to whether there was any role left for contextual evidence related to the former inferences:
[This] [clourt erred in reading Tackett as "suggest[ing] that courts should not rely on language tying eligibility for contribution-free healthcare benefits to the receipt of pension benefits." All that Tackett holds or suggests is that a court may not infer from such tying language that the parties intended retiree health insurance benefits to vest. Such language does not lose all significance, however. In other words, Tackett does not hold that courts must ignore language that under Yard-Man and its progeny inferred an intent to vest. To the contrary, Tackett advises courts to apply "ordinary principles of contract law"; and under those principles, "'the intention of the parties'" is "gathered from the whole instrument . . . ." 205 Based on this reasoning, among other things, the court reinvigorated the argument tying healthcare benefits to vested pension benefits and the assertion that the general duration clause "does not dictate automatically that the agreement's general durational clause applies" to retiree benefits. 20 6 In Gallo v. Moen Inc.,207 however, the Sixth Circuit reversed a trial court holding in favor of vested retiree healthcare benefits based on the Supreme Court's "repudiation" of Yard-Man and its progeny. 208 The opinion reads as if the Yard-Man inferences no longer have any place in a decision on vesting and refers to the general duration term as a default rule that controls "[i]n the absence of specific language in the retiree healthcare provisions." 209 A strong dissent thought the majority placed "a thumb on the employer's scale" 21 0 by ignoring the context, including the "reality" first discussed in YardMan that negotiations involve "give and take" over salary and benefits.
2 11 The dissent thought the Yard-Man inferences remained alive and well as probative evidence of the meaning of the CBA.
Conclusion
An analysis of the M & G case leads to the following conclusions. First, despite the Supreme Court's criticism of Yard-Man, no one should doubt that the Yard-Man strategy of interpretation (as opposed to the conclusions reached) reflects ordinary contract principles. In the absence of an express term, the Yard-Man approach mandates a close look at the contract and its circumstances.
